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Clergy as Mandated Reporters of Child Abuse
A new law (AB 3354) signed by Governor Wilson on Sept. 29th, 1996 includes clergy in the
current list of mandated reporters of child abuse. The bill, however, exempts a clergy
member from reporting if knowledge of abuse is acquired during a penitential
communication. Until now, clergy were not required to report cases of child abuse, except:
- when the clergyperson was also a practicing professional such as a teacher or child care
custodian, and thereby a mandated reporter;
- during a brief period in 1980 when clergy were mandated reporters.

Under current legislation, failure to report is a misdemeanor, with a penalty of up to six
months in jail, and up to a $ 1000.00 fine. In addition, if a mandated reporter fails to report,
he or she may be found civily liable for damages if the child-victim or another child
subsequently is abused.
Overview of Reporting Law

What is child abuse?
The California Penal Code defines child abuse as "a physical injury which is inflicted by other
than accidental means on a child by another person." Child abuse is not a mutual altercation
between minors, nor is it spanking that is reasonable and age appropriate. Child abuse
includes physical abuse, emotional abuse, sexual abuse, or neglect. Under the law, a child is
someone who is under the age of 18.
Intent of the law

The intent of the reporting law is to protect children. Most offenders will reoffend unless
they get necessary and appropriate treatment. Offenders rarely get appropriate treatment
on their own even when they feel genuine remorse. Offenders need outside help in order to
evaluate and treat their behavior. The best way to stop the pattern of abuse is to get help for
the victim and the offender. Child protective agencies in the state are the only bodies
authorized to investigate abuse allegations and through the juvenile court system provide
protection for the victim(s), and restrain an abuser.
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A83354
The Child Abuse Reporting Law was first enacted in California in 1963. At that time only
physicians were mandated reporters. Since then other professionals have been added to a
growing list. That list currently includes any child care custodian (i.e. teacher, teacher's aide,
foster parents, etc.) health practitioner (i.e. physician, surgeon, psychologist, dentist, etc.)
employee of a child protective agency, commercial film processor, firefighter, animal control
office, or humane society officer. AB 3354 adds clergy members (rabbi, priest, minister, or
similar functionary of a church, temple, or recognized religious denomination or
organization) to that list. The reporting law states that a mandated reporter who I "acquires
knowledge of abuse or observes a child, in his or her professional capacity, or within the
scope of his or her employment, whom he or she knows or reasonably suspects has been the
victim of child abuse, shall report the known or suspected abuse to child protective agency."
The obligation to report requires a "reasonable suspicion." It does not require complete
certainty.
The report must be made to a child protective agency immediately or as soon as practically
possible by telephone. In addition to the telephonic report, a written report must be made
within 36 hours of receiving the information about the suspected abuse. Written reports
must be made on Department of Justice forms. The forms can be obtained from local child
protective agencies. Generally, the reporter is required to identify the child-victim, his or her
parents or guardians, the alleged abuser, the child's age and a brief description of the nature
of the suspected abuse. The bill exempts its reporting requirements to a clergy member who
acquires knowledge of abuse during a penitential communication. A penitential
communication means, "a communication intended to be made in confidence. including but
not limited to, sacramental confession, made to a clergy member who, in the course of the
discipline or practice of his or her church, denomination, or organization, is authorized or
accustomed to hear those communications, and under the discipline, tenets, customs, or
practices of his or her church, denomination or organization, has a duty to keep those
communications secret."
While the law is intended to protect the sacred role that clergy play in our society by
exempting penitential communications, clergy cannot simply claim that every conversation
will be protected under the penitential exemption. There are many different roles that a
clergyperson plays while acting in the scope of his or her profession; one of those roles is
that of a spiritual advisor. Other roles include parish administrator, Bible study leader,
participant in various committees, etc. The key word is "penitential." In order for a
communication to be considered penitential, it has to be a communication made in
confidence or made during spiritual counseling. The courts will look at:
350 University Avenue | Suite 280 | Sacramento, CA 95825 | tel 916.442.6918 | fax 916.442.6927 | norcalepiscopal.org
Making Disciples, Raising up Saints, and Transforming Communities for Christ
Revised 2021

2 of 4

The Episcopal Diocese
of Northern California

OFFICE OF
THE BISHOP

1) What constitutes penitential confidentiality in each denomination, church, or
organization, 2) the existing evidence code definition of penitential communication for the
purposes of penitential privilege, 3) legislative intent, and 4) past case law.
Immunity

Persons who are mandated reporters have immunity from criminal or civil liability for
reporting as required [Penal Code I ll72(a)]. Attorney fees are available for a mandated
reporter in the event that reporter is sued for reporting.
Frequently asked Questions about 4.83354
What about the separation of church and state?
The struggle between church and state authority has been around for a long time. During the
late 1100's Thomas Beckett opposed Henry II on the grounds that clergy ought to be tried by
ecclesiastical courts, not by the state courts. The question for them was not one of justice,
but of authority. Who should have the authority to tell religious leaders how to run their
affairs? Beckett argued fiercely that the authority to try clerics resided with the ecclesiastical
courts. Such struggles will surely continue and society will hopefully strike a harmonious
balance between the two. In regards to child abuse protection and prevention, it appears the
states are requiring clergy to do nothing more than their religious traditions require.
Protecting children is in the interest of both the state and religious traditions.

In the case of People v. Hodges, 13 Cal. Rptr.2d 4l2, the court stated that "compelling state
interest furthered by the reporting statute, protecting children from child abuse, justifies any
burden on [the pastor's] religious practice. The mere fact that a [minister's] religious
practice is burdened by a governmental program does not mean an exception
accommodating that practice must be granted. The state may justify an inroad on religious
liberty by showing it is the least restrictive means of achieving some compelling state
interest ...There is no indication that teachers and administrators of religious schools would
voluntarily report known or suspected child abuse. The protection of all children cannot be
achieved in any other way.”
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Does the child abuse reporting act law violate the non establishment of religion
clause of the first amendment to the U.S. Constitution?
Again, referring to People v. Hodges, Religious freedom is not absolute. Religious
organizations engage in various activities ... Conceivably they may engage in any worldly
activity, but it does not follow that they may do so as specially privileged groups, free of
regulations that others must observe. If they were given such a freedom, the direct
consequence of their activities would be a diminution of the state's power to protect the
public health and safety and the general welfare. The child abuse reporting law is limited in
its intrusiveness and does not create entanglement concerns."
How should a religious institution handle its training responsibilities under AB 3354?

1) Train all staff members about:
a) the reporting requirement (when in doubt about reporting, consult with the state
agency to whom the report must be made - without disclosing any names),
b) the fact that the responsibility to determine whether or not an intervention is
necessary is not the reporter’s responsibility, and
c) what constitutes a reasonable suspicion.

2) Develop a policy with legal counsel that addresses:
a) penitential confidentiality issues within denominational polity and
b) possible counseling agreements that may be reviewed prior to engaging in spiritual
counseling.
3) Have a list of resources readily available to all staff members.
1 AB 3354 Bill Text
2 ibid
3 Church Law & Tax Report, July'/August 1993, p. l0
4 ibid

written by Debra Warwick-Sabino & Geoffiey, B. Stearns, Esq.
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